STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 15,732
g
)
Appeal of )
| NTRODUCTI ON

The petitioner requests expungenent of the
substantiation by the Departnment of Social and
Rehabilitation Services (SRS) in 1989 that she placed her

then-infant child at risk of physical harm

FI NDI NGS OF FACT

1. The petitioner gave birth to her third child in
Novenber, 1988. Her first two children had previously been
removed from her honme pursuant to a CHI NS order of the
juvenile court.

2. In January, 1989, SRS received a report froma
relative of the petitioner that she had seen the petitioner
drop the baby and shake him

3. On January 23, 1989, an SRS investi gator
interviewed the petitioner at the SRS district offices. At
the interview the petitioner admtted that she had dropped
t he baby on two occasions, but that both tines were an
accident, and that she had pronptly called the doctor and
t he baby had been uni nj ured.

4. The petitioner also admtted accidentally burning
the baby with a cigarette while she held himwhile the

cigarette was in her nouth. At the tine of the interview,
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t he baby had a small burn mark on the back of his head, but
showed no other signs of injuries, and appeared healthy.

5. \When confronted with the allegations of shaking the
baby the petitioner stated that she did this often to
confort himand that he seened to enjoy it. On her own
initiative, to denonstrate for the investigator, the
petitioner then took the baby in her outstretched arnms with
her thunbs under his arnms and her fingers on the sides of
hi s head and began vi gorously shaking him The baby
i mredi ately began to cry, and the investigator advised the
petitioner to stop.

6. Mostly on the basis of the investigator's interview
with the petitioner SRS determ ned that the report of
physi cal abuse and risk of harmwas substantiated, and it
pl aced the report in its registry of recorded incidents of
chil d abuse and negl ect.

7. The parties do not dispute that shortly after the
above investigation, a CHINS petition was filed in juvenile
court on behalf of the baby, and he was renoved fromthe
petitioner's home and placed in the custody of SRS, who
pl aced himin the hone of the petitioner's husband, who was
separated fromthe petitioner and living in the home of his
relatives.

8. In 1991, the petitioner and her husband were
di vorced, with the husband getting custody of the child, and

the child has resided with his father ever since. The
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petitioner has mai ntained regular visitation over the years
with the child, who is now 10.

9. The petitioner filed this action for expungenent
when she was recently deni ed approval to provide day care
for another (unrelated) child on the basis of this past
substanti ati on of abuse.

10. At the hearing, the petitioner disputed that her

shaki ng the baby coul d have caused harmto him

ORDER
The decision of the Departnment is affirnmed, and the

petitioner's request for expungenent is denied.

REASONS
The Departnent of Social and Rehabilitation Services is
required by statute to investigate reports of child abuse

and to maintain a registry of all investigations unless the
reported facts are "unsubstantiated". 33 V.S A >3 4914,

4915 and 4916.
The statute further provides:

A person may, at any tinme, apply to the human
services board for an order expunging fromthe
registry a record concerning himor her on the
grounds that it is not substantiated or not other-
W se expunged in accordance with this section.

The board shall hold a fair hearing under section
3091 of Title 3 on the application at which
hearing the burden shall be on the Comm ssioner to
establish that the record shall not be expunged.

33 V.S. A > 4916(h)
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In order to sustain its burden, SRS is required to show
that the registry report is based upon accurate and reliable

information that would | ead a reasonabl e person to believe
that a child is abused . . ." See 33 V.S. A > 4912(10).

In this case the Departnent's report has been shown to
be both accurate and reliable as to the facts, inasnuch as
it was |largely based on the petitioner's adm ssions and the
direct observations of the SRS investigator. The second
prong of this test is whether a reasonable person woul d

believe that the child is abused based on these facts. The
statute at 33 V.S. A > 4912 defines abused child, in

pertinent part, as foll ows:

(2) An "abused or neglected child "neans a child whose
physi cal health, psychol ogi cal growth and
devel opnment or welfare is harmed or is at
substantial risk of harmby the acts or om ssions
of his or her parent or other person responsible
for the child s welfare.

(4) "R sk of harmi neans a significant danger that a
child will suffer serious harm ot her than by
acci dental nmeans, which harmwould be likely to
cause physical injury.

(6) "Physical injury" neans death, or permanent or
tenporary disfigurenent or inpairnment of any bodily organ or
function by other than accidental neans.

In this case the evidence establishes that the
petitioner's child was at risk of physical injury by the
petitioner's practice of vigorously shaking himas a neans

to calmhim and her |ack of insight that this could be
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harnful. Al though the Departnent did not place any records
of the subsequent CHI NS proceeding into evidence, the
petitioner does not dispute that shortly after the SRS

i nvestigation the juvenile court saw fit to renove the child
from her home, presumably on the basis of the sane

al | egati ons.

If, as it appears, the petitioner has matured and is
nor e experienced and sensitive in her ability to care for
children, it is unfortunate that the above incident prevents
her from obtaining certification to provide approved child
care under SRS and DSW gui del i nes. However, inasnuch as the
Departnment’'s decision in this matter is based on a

preponder ance of evidence and a reasonabl e application of
the law, the Board is bound to affirm 3 V.S. A > 3091(d)

and Fair Hearing No. 17.
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